Child Sex Offences

From 1 January 2014

Transitional Sentencing Provisions:This table is divided into thirds based on the three relevant periods of Sentencing Provisions:
- Posttransitional provisions period
- Transitional provisions period
- Pretransitioral provisions period

These periods are separated by a row which shows when the transitional provisions were enacted, and another showinvgendezpreed.

Glossary:

imp imprisonment

susp suspended

conc concurrent

cum cumulative

PG plead gilty

Agg aggravated

Burg burglary

Sex Pen sexual penetration without consent
AOBH assault occsioning bodily harm
GBH grievous bodily harm

Dep Lib deprivation of liberty

Att attempted

EFP eligible for parole

Indec indecent

Pen penetrate

TES total effective sentence

CRO conditional release order

ISO intensive supervision order
CEM Child exploitation material
SOTP sex offender treatment program
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Child aged under 13 yrs

No. Case Antecedents Summary/Facts Sentence Appeal
41. | KMT v The State | 35 yrs at time sentencing. | 2 x Indec dealing child lineal relative U16 yrs | Ct 1: 20 mths imp (cum). | Dismissed.
of Western 3 x Sex pen childheal relative U16 yrs. Ct 2: 20 mths imp (conc).
Australia Convicted after trial. Ct 3 & 4: 30 mths imp Appeal concerned length of
The victim, S, was the eighyt-old biological (conc). sentence, failure to obtain
[No 2] [2018] No prior criminal history. daughter of KMT. Ct 5: 60 mths imp. PSR; failure to challenge
WASCA 49 assertions in VIS and failure
Left school yr 9; began four | At the time of the offending KMT lived with' S, | TES 6 yrs 8 mthanp. to produce character
Delivered yr apprenticeship. his wife and their two other children. EFP. references.
11/04/2018
Employed; att to commence Ct 1 The trial judge found the | At[133] The TES imposed
regional business venture |KMT t ouched the out si|chargesrepresentative of | was not outside the range.
unsuccessiu other occasions; there was
Cts2and 3 6not a high [At[135] é The
Married; two daughters and| On another occasion KMtouched and placedhi per ver si on 6 |toconclude thatthe absenc
two sons attime offending |[f i nger i nside S6s v a g|offending, but a significant| of a presentence report
(the second born after the age disparity and S was th| could have affected the
offences occurred). Ct4and>5 appell ant 6s |sentenceimposed orledto
On another occasi on K| daughter. any error by the sentencing
New relationship at time with his finger and penis. judge.
sentencing; supportive The trial judge found the
partner. appellant had stopped At [ 136] ¢é aslsh
offending of his own to interfere with the sentenc
Satisfactory health. volition; but noted the by reason of the lack of a
seriousness of the offendir] challenge to the victim
and its effects. impact statement.
At [ 137] ¢é TH
any further character
references, €
unlikely to have affected the
sentence imposed.
40. | LWD v The State| 33 yrs at time sentencing. | Cts 34,8-9, 11-13: Sex j&n of de facto child U1§ Cts3 & 4: 3 yrs imp (cum).| Dismissed.
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of Western
Australia

[2017] WASCA
174

Delivered
19/09/2017

Convicted after trial.

No significant criminal
history.

Left school aged 15 yrs.
Worked numerous jobs.

Father one childwith
mother of victims).

No historyof illicit drug or
alcoholuse.

Diagnosed and adicated for
depression

Psychiatric report noted the
appellant did not report
having symptoms of severe
depression or other serious
mental ilinesses at time of
offending; he was not
cognitively impaired at the
time; wouldhave appreciate(
the moral wrongfulness of
his conduct and a sentence
imp would not weigh more
heavily on him than it would
on a person in normal healtf

yrs.
Ct 10:Procura de facto child U16 yrs tengage
in sexual behaviour.

LWD was inrelationship with the mother of the
two victims P and J. When the relationship
commenced P wasyrs old and and J wasyrs
old. Thesexual offendindregansoon after the
relationship commenceghd continuedintil P
wasabout14-15 yrsold and J was about 10 yrs
old.

Ct3

LWD told Pto gointo a room, wedged the door
closed, pulled down her pants attiditally
penetrated her vagina.

Ct4

On another occasidh and J were in the bedroor
they shared when LWD walked with his penis
out of his pantsTelling both victims to pull down
their pants and lie face down tmyitally

penetrated JO0s vagina
Ct8
On another occasidn WD tri ed t o

pants.She tried to run awagye grabbed her,
placed her on a matiss and performed
cunnilingus on her.

Cts 910

On another occasidd wasnaked andying down.
Pushingher legs into an upright positiktWWD
rubbed her vagina with a piece of ice, before

insertingit into her vaginaHe alsoforced her to

Ct 8: 3 yrs imp(conc).
Ct 9: 7 yrs imp (cum).

Ct 10: 4 yrs imp (conc).

Cts11& 13: 5 yrsimp
(conc).

Ct 12: 6 yrs imp (conc).

TES 13 yrs imp.

EFP.

Appealconcernedg p p e |
mental health fresh
evidencehat if knownwould
have resulted in a lesser
sentence

At [89] It was believed at the
time of sentencing that the
appellant suffered from a
depressive illness. Though |
exhibited some psychotic
symptoms at that time there
was no suggestion that he
suffered from schizophrenia

At [90] The original
diagnosis of psychotic
depression remains open as
possibility. It isalsounclear
whet her the &
condition has developed
since he was sentenced or i
one of long standing e v
if the appellant had
undiagnosed schizophrenia
the time of setencing, the
additional evidence does nog
establish that a different
sentence should have been
i mposed ¢é

At [91] In the years since he
was sentenced the appellan
has displayed some
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penetrate her yana with her finger.
Cts 1112
V &

Ona furtheroccasion LWDpenetratedPd s
and anus with his penis.

Ct13
Onanotheroccasion LWD made P remove her
clothing.He thenpenetrated her vagina with his
penis.

symptoms which appear to
be more consistent with
schizophrenia. There i®ot,
however, any suggestion th:
this is an illness that the
appellant had at the time of
the offending or that it in any
way contributed to that
offending.

At [92] The real issue is
whether, by reason of his
mental illness, imp will be a
significantly nore harsh
punishment for the appellan
than it would be for a persor
in sound mental health. Thig
is not established by the
evidence.

At [ Yd8tériorattionn
mental health is not a factor
that invariably leads to a
conclusion that a sentence i
unjust.é

At [95] Even if the additiona
evidence met the criteria for
admissibility it does not
establish that the sentences
imposed were unjust.

39.

SCN v The State
of Western
Australia

42 yrs at time sentencing.

Convicted after PG (10%
discount).

Cts 1, 4, 68 & 40-42 Procure sex pen of child
uils.
Cts 2, 3,57, 2326, 3336, 3839, 43, 447 &

49: Procure indec dealings with childll 3.

Cts1 & 50: 2 yrs 8 mths
imp (conc).

Cts 2, 2829 2 yrsimp
(conc).

Appeal dismissed.

Appeal concerned length of
sentence on ct 6@ yrs)
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[2017] WASCA

138 Adopted; psitive and
unremarkable childhood

Delivered adjustment difficulties when

26/07/2017 family movedto UK aged

13-14 yrs; compounded by
parentsseparationreturned
to WA aged 19 yrs.

Left school aged 15 yrs;
completed painting and
dewrating apprenticeship;
successful in his trade;
largely selfemployed.

No longer in contact with
parents or siblings;

unsuccessful attempts to
contact his birth mother.

Twice nmarried;three
children.

First wife suffered serious
brain injury when pregmd
with victim.

Married eight yrs to second
wife; separated 2013.

Ct 9: Indecrecorded a child lineal relige.
Cts 1011: Distributed CEM.

Cts 1214 & 18: Procure sex pen child 1%,
where child under care, supervision or authority
offender.

Cts 1516: Indec dealings with child 1B5, where
child under care, supervision or authority of
offender.

Cts 17& 19: Sex pen child 136, where child
under care, supervision or authority of the
offender.

Ct 20: Indec record child13.

Cts 2122: Indec record child under circ of agg.
Cts 2730: Sex pen of child U13.

Ct 31: With intent to commit a crime, showed
offensive material to a child.

Ct 32: Procure to indec record child U13.

Ct 37: Procure, encourage or incite chilti3 to
do an indecent act.

Cts 48, 51& 56: Stupefying in order to commit
indictable offence.

Cts 50, 53 55: Procure sex pen of child 41%.
Cts52 & 54: Procure indec dealings with child
13-16.

Cts 5762: Compelled another person to providg
sexual service, and that the person was a.child

The victim i s SCNMNbddshe b
had sole custody of heFhe offending occurred
over a twoyear periodwhen she was aged
between 11 and 1@s.

SCNhad a sexual relationship with the victim a
providedherto men for their sexal gratification.

He mettheme 6 C6 , 6 A0, 6BO

Cts 3, 9-10, 2022 2 yrs 3
mths imp (conc).

Cts4, 8, 12,1830, 42, 53
& 55: 3 yrs imp (conc).
Cts5 & 7: 1yr 10 mths
imp (conc).

Cts6, 1314 2 yrs 8 mths
imp (conc).

Ct 11:14 mths imp (conc).
Cts 15, 16, 2326, 39, 46
48,51& 56: 1 yr 6 mths
imp (conc).

Cts17& 19: 4 yrs 6 mths
imp (conc).

Ct 27: 1 yr 9 mths imp
(conc).

Cts 31, 33& 35: 10 mths
imp (conc).

Ct 32:1 yr 6 mthamp
(cum).

Cts34 & 40: 2 yrs4 mths
imp (conc).

Cts36-38, 43, 4549 & 54:
11 mths imp (conc).

Ct 41: 2 yrs 6 mths imp
(conc).

Ct52:1 yr 7 mths imp
(conc).

Ct 57:10 yrs imp (cum).
Ct 58:11 yrs imp (head).
Ct 59:3 yrs 6 mths imp
(conc).

Cts60-61: 9 yrsimp
(conc).

Ct 62:10 yrs imp (conc).

totality and discounfor the
PG

At [6] This is a case which ig
in a class of its own. The
nature and the extent of the
offending are unlike any
other case é

At [117] ¢é tH
comparable cases in WA to
provide a benchmark for the
purposes of broad
consistency.

At [99] It was plainly ogn to
the sentencing judge to com
to the view that the
prosecution case was a very
strong one and that thRG,
though reasonably early,
were not entered at the first
reasonabl e onfy
The discount givewas not
plainly unjust or
unreasonable.

At [103] As to the
seriousness
offending, it involved not
only prolonged and repeate
sexual abuse of a child by h
natural father but also
seeking out other men and
making the child available tq
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through online advertisements in the personal
sectionof websites.

TES 22 yrs 6 mths imp.

The sentencing judge foun
t he ap pfleddingg n
represented one of the mo
serious examples of sexug
offending against children
to hawe come before the
courts in WA; some of his
conduct Oinv
degreeof depravity and
exploitation
showed loyalty to the
appellant during the
investigation and this
illustrated the extent of her
vulnerability and trust.

The sentencing judgeoted
the appellanhad
completely disegarded his
daught er éven W
during his interviewvith
police when expressing
regret about what had
occurreches ai d 0|
while it | as
went way ove

The sentencing judge foun
thatwhile money was paid
for some of the
photographs, it was clear

thatt h e a p prenhry

those men to be sexually
abused. dlanfl he
encouraged, cajoled and
compelled his daughter to
comply with the abuse. Som
of the abuse involved deviar
and demeaning conduct.
Video recordings and
indecent photographs of the
abuse were made and
distributed.é the appellant
permitted his daughbt to be
administered a stupefying
substance to better facilitate
the commission of sexual
of fences upor
was vulnerable and
dependent upon him. He
abused the love and trust th
she felt for him by using it tg
make her compliant with his
sexual@ si res. T
physical safety and
psychological wellbeing
were disregarded or
dismissed. The breach of
trust involved was both
extraordinary and extreme.

At [104] It does not follow
that a course of offending
involving one victim is
necessarily lesserious than
one involving multiple
victims. Such an approach
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motive was not financial
gain.

Remorseful; empathetic;
risk of reoffending assesse
owel | above
categorybo.

would ignore the relevance
of other factors. In this case
those other factors were of
great importance and serve
to place this offending into a
very high category of
criminality.

At [105] Ore of the most
serious aspects of the

of fending ¢é
appellant compelled the
complainant to provide
sexual services to a number
of other men. This was
reflected in the sexual
servitude che
Sentences imposed for that
offence have not been
corsidered in other cases in
this court td

At [109] ¢é a
sexual servitude can occur
wherever an offender is in a
position to compel another
person to provide sexual
services to others. That
power imbalance is not
confined to women or
children from other countries
whose poverty and
circumstances make them
vulnerable. It can also arise,
as here, where a father has
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sole custody of a child who
vulnerable ¢ and dependent
on the father.

38.

SGT v The State | 32-37 at time offending.

of Western 40 yrs at time sentencing.
Australia

Convicted after trial.
[2017] WASCA
136 No relevant criminal history.
Delivered Born in Greece; moved to
20/07/2017 Australia aged 7 yrs.

Stable upbringing; supportiv|
family.

Educated to yr 10.

Married 13yrs; lived apart 6
7 yrs; three children.

Consistent employment
history.

Good physical and mental
health.

Cts 1, 35: Indec dealings of child lineal relative,
Ct 2: Encouraging a child lineal relative to engg
in sexual behaviour.

The vi ct ibiwogica daggdr.6 s
SGTwas drivingthe victimhome when he
stoppedhe carand told her he would give her $!

if she let him touch her. She said no, but SGT
touched her vaginé&he was aged 7 y(st 1).

On anothepccasion SGEtopped the car and
made her touch hipenis (ct 2).

On anothepccasiorhe showed her a child
pornographic video. She was98yrs old (ct 3).

On another occasid®GT touched her vagires
she sleptWhen she resisted he told her if she d
not let him do it he would kill hemother She
was aged 90 yrs(ct 4).

On another occasiaasthe victimsleptSGT
touched her vagina over her cloth8se was age
11-12 yrs old(ct 5).

Ct 1: 2 yrs imp (cum).
Ct 2: 2 yrs imp (cum).
Ct 3: 6 mths imp (cum)
(reduced from 18t mths
imp).

Ct 4: 2 yrs 6 mths imp
(conc).

Ct 5: 2 yrs imp (conc).

TES 4 yrs 6 mths imp.

The sentencing judge foun
the offending was not an
isolated incident and that
the appellant was in a
position of trust and
authority, while the
complainant was highly
vulnerabé and defenceless

The sentencing judge foun
the appellant sought to
normalise his conduct and
groom his victim and
referredtchis6t r ul vy
disturbing and vile
statement o t
girls do thi
The showing of the
pornographic videavas an
effort on his part to

normalise the sexual abus

Dismissed.

Appeal concerned length of
sentence on cts 1 and 5 ang
totality principle

At [45] The offences in
relation to cts 1 and 5 were
serious €é The
for suggesting that the
sentences imposed were
plainly unreasonable or
unjust.

At [ 47] é It
established that in cases of
intrafamilial sexual abuse
matters personal to the
offender are of less
mitigatory weight than might
otherwise be the case.
Sentencing considerations i
such cases focus on the neg
to protect young, defenceleg
children from abuse at the
hands of those who are in a
position of trust and authorit
over them and who are in a
position to conceal their
offending.

At [49] é The

Sex offences (child) 11.04.18

Current as at 1April 2018



involved a course afonduct
over several yrs by which th
appellant sexually abused h
daughter in circumstances
where she was clearly
vulnerable. He did not PG
and there was nothing
mitigating in his personal
circumstances, other than h
lack of a criminal record,
which is a matter that carries
little weight in cases of this
nature.

37.

RGT v The State
of Western
Australia

[2017] WASCA
120

Delivered
29/06/2017

Indictment 44 of 2015
29 at time sentencing.

Indictment 43 of 2015
30 at time sentencing.

Indictment 43 of 205
Convicted after late PG
(12.5% discount).

Indictment 44 of 2015
Convicted after early PG
(15% discount).

Prior criminal history; no
prior convictions for sexual
offending.

Parents separated when vel
young; raised by his mother
and stepfather.

Indictment 43 of 2015
Cts 12; 56: Sex pen of child U16 yrs.
Cts3-4; 7: Indec deals of child 186 yrs.

Indictment 44of 2015

Cts 1; 4; 68; 10; 13; 1619; 21: Sex pen of lineal
relative U16.

Cts 23; 9; 12; 15; 20; 22: Indec recording of
lineal relative U16.

Cts 5; 11; 14: Indec dealings of lineal relative
U16.

Indictment 430f 2015
The victims were a boy K, aged9d7yrs and a girl,
F, aged 13 yrs.

K was RGTs partner 6s
whilst his mother was at work.

On one occasion
performed fellatio on him (ct 1).

RGT p

Indictment 43

Ct 1: 5 yrs imp (head).
Ct 2: 5 yrs imp (onc).

Ct 3: 10 mths imp (conc).
Ct 4: 2 yrs imp (conc).

Ct 5: 4 yrs 6 mths imp
(conc).

Ct 6:4 yrs imp (cum)
(reduced from 4 yrs 6
mths).

Ct 7: 6 mths imp (conc).

Total: 9 yrs imp (partially
conc with sentence on ind
44 -to commence having
served 10 yrs) EFP.

Indictment 44

Ct 1: 8 yrs imp (cum).
Ct 2: 3 yrs imp (conc).
Ct 3: 3 yrs imp (conc).
Ct 4: 8 yrs imp (conc).

Allowed (44 of 2015.
Dismissed 43 of 2015.

Appeal concerned totality
principle. Individual
sentences were not
challenged

Re-sentenced ont@1 onind
44 of 20150 5 yrs imp (cum
with ct 1). All other
sentences and orders to
stand.

Substituted TES oind 44 of
20150f 13 yrs imp. EFP.

New overall TES of 16 yrs
imp. EFP.

At [64] Turni
offences the subject of ind 4
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Expeienced sexual and
physical abuse.

Left school before yr 12.

Qualified tradesman;
inconsistent work history.

Long history of illicit drug
abuse; heavy user of methy
at time of offending.

On anotler occasion RGT performed fellatio on
K. Despite K asking h
(ct 2).

RGT and his family were guests at the home of
F6s guardian and her
massaging F, RGT began to unclip her bra (ct
He left the room but retned and rubbed her
breasts and licked and sucked her nipples (ct 4
before leaving. He again returned and made F
take his penis into her mouth, holding her hair &
rocking her head back and forth (ct 5). A short
time later he returned, positioned F@her hands
and knees and penetrated her vagina with his
penis for one to two minutes (ct 6).

Later the same day RGT slapped F on her
buttocks and told her
asked her what she wished to do to him (ct 7).

Indictment 44of 2015
The victim A was RGTs two yr old daughter. Th
offending occurred over a period of approx. six
months.

RGT performed cunnilingus on her for about 24
seconds. He recorded it on his mobile phone (¢
1-2).

Anot her time RGT expo
recorded &ideo of her vagina to his mobile
phone (ct 3).

On another occasion RGT performed cunniling

on A for approx 12 seconds, before rubbing he

Ct 5: 4 yrs imp (conc).
Ct 6: 8 yrs imp (conc).
Ct 7: 8 yrs imp (conc).
Ct 8: 10 yrs imp (conc).
Ct 9: 3 yrs imp (conc).
Ct 10: 10 yrs imggconc).
Ct 11: 5 yrs imp (conc).
Ct 12: 3 yrs imp (conc).
Ct 13: 8 yrs imp (conc).
Ct 14: 4 yrs imp (conc).
Ct 15: 3 yrs imp (conc).
Ct 16: 8 yrs imp (conc).
Ct 17: 9 yrs imp (conc).
Ct 18: 10 yrs imp (conc).
Ct 19: 8 yrs imp (conc).
Ct 20: 3 yrs imp (cor).
Ct 21: 8 yrs imp (cum).
Ct 22: 3 yrs imp (conc).

Total: 16 yrs imp. EFP.

TES 19 yrs imp.
EFP.

Indictment 43 of 2015

The sentencing judge
identified the very young
age of the victim K, the
breach of trust and the ver
great age gap between hin
and tke victim.

The sentencing judge foun
the offending against the

victim F, 6e

of 2015,thev i ct i m,
just 2 yrs of age. She could
not have been more

vul nerabl e é
constituted a gross breach ¢
the trust reposed in any
parent. The ¢
offending was not isolated.
€ The fact th
were recorded on the

a p p e | mohile telépbone
is an aggravating factor. Thi
is because of the potential f
the offending conduct to be
viewed again by the
appellant or to be distributed
to others.

At [ 65]¢é The
committed by the appellant
on K would have been
deeply humiliatingor the
victim. €& K
€ and was in
defend himself against the
appellant 6s

At [66] Although the
offences committed against
occurred on one day, the
appellant pursued F and

persisted in
where it cuminated with the
acts of sex

by the appellant using
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vagina with his hand for about 5 seconds (€8.4
He then performed cunnilingus on her again fo
about five toeight seconds (cts®). He then

penetrated her vagina with his penis for about |
seconds, before performing a further act of
cunnilingus (ct 8). He recorded these acts on I
mobile phone (ct 9).

On another occasion R
penetraéd and rubbed her vagina with his penig
(ct 10). He also masturbated and ejaculated on
Abs vagina (ct 11). H
mobile phone (ct 12).

On a further occasion RGT performed cunniling
and rubbed Ads vagi nta
on his mobile phone (cts 415).

On another occasion RGT performed cunniling
on A for about 15 seconds before rubbing and
digitally penetrating her vagina for about 30
seconds. He also penetrated her vagina with h
penis for about 80 seconds, befperforming
cunnilingus on her again. He recorded these &
on his mobile phone (cts 4®).

On another occasion RGT performed cunniling
on A whilst recording it on his mobile phone (ct
21-22).

and persiste
Indictment 44 of 2015
The sentencing judge
described the offending as
omonstrous?®d
category of worst cases.

Little or no tue remorse;
claimed no recollection of
offending in respect of
victim A.

Moderate to high risk of
reoffending.

physical force.

At [ 69] €& TES
upon the appe
substantially beyond the

sentences imposed in any 0
the cases we have mentiong
€ when all of
circumstances of this casire
compared with some of the

cases that he
and bearing in mind the
appellant 6s

we conclude that the overall
TES é does na
proper relationship to the

overall criminality involved
in all of t he

36.

KAT v The State
of Western
Australia

68 yrs at time offending.

PG(ct 115% discount
cts 25 25% discount
[2017] WASCA

11 Minor criminal history no

Ct 1: Sex pen of child U13 yrs.
Cts 25: Indec dealings of child U13 yrs.

The victim C, was aged 10 yrs and KAT was h¢
stepgrandfather.

Ct 1: 4 yrs imp (conc).
Ct 2: 1 yr 2 mths imp
(conc).

Ct 3: 1 yr 2 mths imp
(conc).

Ct4: 1 yr 2 mths imp

Dismissed.

Appeal concerned length of
sentence.

At [102] Although there was
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prior sexual offending The offencesccurred over a four month period, (conc). no violence, threats or
Delivered whenC stayed with KATduringthe Christmas | Ct 5: 1 yr 6 mths imp intimidation involved in ct 1
18/01/2017 Married 40 yrsdeeply and Easteschool holidays. (conc). and the offence was not
affectedby wi f ed s premeditated, it wagé a
only significant intimate On at least three occasioms different day&AT | TES 4 yrs imp. serious example of its type.
relationship. fondl ed Cob6s4).breasts (|EFP. The victim was young and
vul nerabl e. ¢
Low to average intelligence, Ononeother occasioKAT performed The sentencing judge was not an isolated
cunnilingus on Cct 1), thenlicked her stomach | identified the enormous | aberration of sexual or
Good work history and area and bottom (&). difference in age between | indecent misconduct. Any
military service retired. the appellant and the notion that (
victim; the significant somehow justified the
Poor health; suffers multiple breach of trust anthe appell ant 6s &
conditions, including persistence of the offendin| rightly rejected by the
diabetes; obesity; occurring on multiple sentencing judge and afford
osteoarthritis; high blood occasions. no mitigation whatevefThe
pressureheart problems; of fence ¢é was
depression and héag loss. The appellant e€nied and abuse of
6del i ber at e |integrityand constituted a
wi t h Raédiffiguitids | gross breach of trust.
with identifying
inappropriate activity of
this nature.
35. | Van Zylv The Late 406s at |Ctsl, 46,911 & 13 Sex pen of child U16. Ct 1: 2 yrs imp (cum). Dismissed on papers.
State of Western | 73 yrs time sentencing. Cts 2-3, 7-8 & 12: Indec dealing of child U14. Ct 2-3: 1 yr imp (conc).
Australia Ct 4: 2 yrs imp (conc). Appeal conceared totality
PG (25% discount). Van zZyl and his wife weréving with the victim, | Ct 5: 2 yrs imp (cum). principle. Individual
[2017] WASCA 1 A, and his parent#\ was 910 yrs old. Most Ct 6: 2 yrs imp (conc). sentences were not
Prior conviction for se offending occurred aA 6 louse. Ct 7-8: 18 mths imp (conc)| challenged.
Delivered offences against 10 yrold | Ct1 Ct 910 2 yrs imp(conc).
10/01/2017 female. While babysitting A, Van Zyl performed fellatio | Ct 11: 15 mths imp (cum).| At [ 26] é T h ¢
on A for a number of minutes. Ct 12: 15 mths imp (conc).| conduct has had a profound
Appalling childhoa Ct 13: 2 yrs 3 mths imp i mpact wupon A/
experiences, supportive Cts2&3 (cum). the offending did not involve
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family.

No mental disorder; no
psychiatric needs.

Favourable health relative tc
age.

SOTP whilst in custody.

On two separate occasions whilst bathing with
Van Zyl ribbed his penis oA é genis On the
second occasion Van Zyl ejaculated into a sink

Cts 46

On another occasion V
into his mouth, then twice placed his penis into
Abs mout h.

Cts 78

On two separate occasions Van Zyl masturbate
A 6 penis.

Ct911

On two separate occas
penis into his mouth. Following one of these
occasions he then pla
making him gag.

Ctil

On another occasion V

into a vacuum cleaner, causihign discomfort.
Van Zyl then had A wear a condom and penetr
his anus with his penis.

TES 7yrs 6 mths imp.
EFP.

The sentencing judge
characterised the offending
as being 6at
of the scale

The appellant was found t(
be in a psition of trust the
offending sustained and
repetitive; A was groomed
to facilitate the abuse and
there wereslements of
perversion in cts 123,

Low risk of reoffending;
remorseful cooperative
with police.

threats, physical coercion o
acts of violence, the absenc
of these factorsrdy shows
that the offending could hav
been worse. It does not
diminish the seriousness of
what the appellant actually
did to A.

At [30] The appellant's
advanced age is plainly a
relevant sentencing factér
when weighed against the
seriousness of thefehding
and the need to provide
general deterrence, this fact
does not justify the
imposition of a lesseFES.

JDF v The State
of Western
Australia

42-44 yrs at time offending.
Convicted after trial.

[2016] WASCA | No WA criminal history.

221 Minor criminal history in

Victoria. No prior history of
Delivered sexual offending.
14/12/2016

Single, no children.

Cts1-3: Sex pen of child U13 yrs.
Ct 4 and 6: Sex pen of child-1® yrs(care,
supetrvision or authority)

The victim, C was from a dysfunctional and
violent family. Her mother was disinterested in
her welfareso shewent to live withJDF, with the
approvaof theDCP.

C was aged between-12 yrs when the offending

occurred.

Ct 1: 3 yrs 6 mths imp
(cum).

Ct 2: 3 yrs 6 mths imp
(conc).

Ct 3: 4 yrs 6 mths imp
(conc).

Ct 4: 5 yrs imp (am).
Ct 6: 4 yrs 6 mths imp
(conc).

TES 8 yrs 6 mths imp.

Dismissed on papers.

Appeal concerned totality
principle. Individual
sentences were not
challenged.

At [44] é The
proper relationship to the
criminality involved in all &
the offences, viewed

Sex offences (child) 11.04.18
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Left school aged 15 yrs.

History of labouring and
factory work.

Diagnosed witldepression.

No history of alcohol or
substance abuse.

Shortly after C commenced living wilbFhe
pushed her onto a coudheldher down as she
struggledandperformed cunnilingus on her. (ct
1). He then penetrated her vagina withftrigers
(ct 2).

A few days latedDF penetratedCsvagina with
his penis (ct 3).

JDFrepeatedly engaged in sexpainetration with
C. She recalled an occasion whHDF sexually
penetrating her and ejaculated in her vagina (c

On another occasidd recalled]DF penetrated
her vagina with his penis and ejaculated on her
stomach (ct 6).

The offences were representative counts of
offending.

EFP.

The sentencing judge foun
C was vulnerable and cam

to the appellant for
protection andhe had

breached her trust as her

carer.

No remorse and

emphatically denied
responsibility for his
offending behaviour.

Low risk of sexual
reoffending against
children.

together, and having regard
to all relevant facts and
circumstances and all
relevant sentencing factors,
including the seriousness of
the overall offending, the
vulnerability of C, the patteri
of sentencing in reasonable
comparable ases and the
very limited mitigation
referred to by the trial judge

33.

PNS v The State
of Western
Australia

[2016] WASCA
174

Delivered
07/10/2016

44 yrs at time offending.
48 yrs at time sentencing.

Early PG (25% discount).
Significant and troublig
criminal history, including
convictions of sexual
offending against children in
1998; 2000; 2004 and 2013|
Unremarkable upbringing.

Single; no dependents.

Ind 457 of 2015

Ind 963 of 2015

Ct 1: Indec recording of child 186 yrs.
Ct 2: Indec recording of child 186 yrs.
Ct 3: Incec dealings of child 126 yrs.
Ct 4: Poss CEM.

Ct 5: Poss CEM.

1 x Indec dealings of child U13 yrs.

Section 32 Notice

Ct 1: Failing to comply with reporting obligation
Ct 2: Poss cannabis (0.99).
Ct 3: Poss smoking implement.

Ct 4: Perntted premises to be used for the use

Ind 963 of 2015

Ct 1: 1 yr 4 mths imp
(conc).

Ct 2: 1 yr 4 mths imp
(cum).

Ct 3: 1 yr 4 mths imp
(cum).

Ct 4: 1 yr 8 mths imp
(cum).

Ct 5: 1 mth inp (conc).

Ind 457 of 2015
1 yr 8 mths imp.

Section 32 Notice

Allowed.

Appeal cacerned length of
individual sentences and
totality.

Resentenced on cts dnd
963 of 2015o0:

Ct 1: 1 yr 4 mths imp (conc
with ct 5 and conc with
sentences for all other
counts).

Ct 2: 1 yr 4 mths imp (conc

Sex offences (child) 11.04.18
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Previous marriage with four
stepchildren; separated afte
PNS sexually offended

against twaof the children.

Significant gaps in work
history.

Long history of cannabis us

PNS had undergone intensiy
sex offender treatment twice

Ind 4570f 2015

a prohibited drug or plant.
Offending spanned almost 5 yrs.

Ind 963 of 2015 (5 1- 3)

In February 2013, Police executed a search at
PNS6 home and found a
500gb hard drive containing twoddgos made by
PNS. The first video was of victim, J, aged 14y
asleep with his underwear pulled down and PN
pulling his buttocks apart, exposing his anal
passage (cts 3 and 1). The second video show
lying down with his erect penis protruding out th
top of his underwear. The video focused on the
victimbs genitalia (c

The drives also contained 381 images and 72
videos of CEM categorised as (ct 4):

Cat 1: 156 images;

Cat 2: 59 images and 26 videos;

Cat 3: 35 images and one video;

Cat 4: 126 imags and 41 videos; and

Cat 5: 5 images and 4 videos.

In February 2015 the victim, M, aged 8 yrs, wa:s
a supermarket checkout with her mother. As P
passed the victim he pressed his fingers betwe
her buttocks over her clothing.

Ind 963 of 2015 (t5)

I n May 2015, Police ¢
home and found a laptop containing two image
of category 1 CEM, which PNS admitted

downloading and using for sexual gratification.

Ct 1: 4 mths imp (conc).
Ct 2: $100 fine.
Ct 3: $300 fine.
Ct 4: 2 mths imp (conc).

TES 6 yrs imp.
EFP.

Sentencing judge found th
PNS was at a high risk of
sexual reoffending against
children; no remorse.

Retribution, deterrence an(
the protection of society
were important factors in
sentencind®NS the
protection of society being
particularly important in
light of his continuing
attitude of disobedience to
the law.

with ¢t 3 but cum on the
sentence for ind 45and the
sentence for ct 4 on ind 963

Ct 3: 1 yr 4 mths imp (conc
with ct 2 but cum on the

sentence for ind 457 and the
sentence for ct 4 on ind 963

Ct 4: 12 mths imp (cum).

Ct 5: 1 mth imp (conc with
ct 1 and conc with sentence
for all othercounts).

Other sentences remain the
same.

TES 4 yrs imp.

At [40] é theTESin this
case is substantially greater
than sentences that have be
imposed for much more
serious offending.

At [41] 1t ig
factor that the appellant has
been preiously convicted of
offending of a similar nature
to the present offences and
has served three terms of in
for such offending. He has

also been assessed as bein
at a high risk of reoffending.

Sex offences (child) 11.04.18
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Section 32 Notice

During the search in May 2015, Policaind
cannabis and a smoking implement Which PN
admitted using. He also allowed friends to smo
cannabis in his house.

PNS was a reportable offender pursuant to the
Community Protection (Offender Reporting) Ac
2004 PNS activated an iCloud and an émai
account but did not advise the Sex Offender
Management Squad of this within the required
seven day period.

€ it is appar
of personal deterrence
assunes particular
importance in this case.

32.

GO v The State o
Western
Australia

[2016] WASCA
132

Delivered
27/07/2016

Appellant O
35 yrs at time sentencing.

Convicted after trial.
No prior criminal history.
Good upbringing.

Mother of six childrenall in
the care of DCP.

Breast cancer in remission &
time sentencing.

Continuing relationship with
the appellant B; relationship
marred by domestic violenct
and substance abuse.

Long standing methyl

addiction.

Appellant fAMs OO
Cts 46 and 12: Indec dealing of child U13 yrs.
Ct 3: Sex pen of child U13 yrs.

Appellant AMr Bo
Cts 6 and 9.3: Indec dealing of child U13 yrs.
Cts 78: Sex pen of child U13 yrs.

Ms O and Mr B were in a sexuadlationship. The
victims W and M were the biological children of
Ms O.

The offences were committed over 6 mths.

Ms O penetrated Wb6s a
knife (ct 3). On another occasion Ms O inserteq
spoon (ct 4) and on a further occasionr {at 5)
into the middle of W0

Mr B and
vagina (ct 6).

Ms O procur e

Appellant O
Ct 3: 4 yrs 6 mths imp

(conc).

Ct 4: 2 yrs 6 mths imp
(conc).

Ct 5: 2 yrs 6 mths imp
(conc).

Ct 6: 4 yrs 6 mths imp
(cum).

Ct 12: 2 yrs 6 mths imp
(cum).

TES 7 yrs imp.
EFP.

Appellant B
Ct 6: 4 yrs 6 mths imp

(conc).
Ct 7: 4 yrs 6 mths imp
(conc).
Ct 8: 5 yrs 6 mths imp

Dismissed.

Appeals concered the length
of the sentences.

At [250] Ms O committed
multiple serious sexual
offences against two of her
children, both of whom wereg
particularly young and
completely vulnerable. They
were of an unusually
depraved nature and were
committed, in some
instances, together with Mr
B. They were an abject
breach of trust.

At [ 2vie®ld notgegard
the sentence imposed on ct
as being manifestly

excessive. While it is a high

Sex offences (child) 11.04.18
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Appellant B
38 yrs at time sentencing.

Convicted after trial.

Lengthy and serious criming
history including numerous
offences of assault, agg bur
and an armed robbery.

Good upbringing.

Left school in yr 9; limited
employment history.

Significant history of alcohol
and illicit drug abuseheavy
methyl addiction.

Mr B performed fellatio on W (ct 7). Ms O
interrupted Mr B and eventually pulled him awa

Mr B forced W to take
and moved it bekwards and forwards a number
of times (ct 8). Ms O stopped Mr B

Mr B rubbed a spanner
the outside of his clothes with sufficient force tg
cause his bottom to bleed (ct 9).

Mr B removed his and
his penis gainst W while they laid stomach to
stomach (ct 10).

Mr B made W rub his penis (ct 11).
Mr B and Ms O put various objects, including &
br oom, dol!l | , fork, k n

(ct 12).

Mr B exposed his penis and asked M to kiss it
13).

(cum).

Ct 9: 2 yrs imp (cum).
Ct 10: 4 yrs imp (conc).
Ct 11: 4 yrs imp (conc).
Ct 12: 2 yrs 6 mths imp
(conc).

Ct 13: 3 yrs imp (cum).

TES 10 yrs 6 mths imp.
EFP.

The sentencing judge foun
Mr Bds offen
frequentand more flagrant
and that he used a degree
force and coercion against
W. He descr
offending as a breach of
trust of a greater scale.

The sentencing judge
characterised the offending
of both appellants as very
serious. He noted the very
young age of the victims
and given the considerable
depravity, ranked the inde
dealing offences amongst
some of the most serious |
had seen or was aware of.

Both appellants maintaine
innocence and exhibited n

victim empathy.

i ndi vidual seé€
involved very substantial
criminality beyond that
usually encountered in such
cases and was, in our
opinion, substantially more
serious than in other cases.

At [257] Much of what we
have already said about the
seriousness of Ms O's
offending applies to Mr B,
although Ms O's offending
involved a greater breach of
trust. Not only was Mr B's
offending more numerous, it
wasémore frec
more flagrant and involved,
in the case of W, a degree
force and coercion.

Sex offences (child) 11.04.18
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31

Bechara v The
State of Western
Australia

[2016] WASCA
77

Delivered
12/05/2016

43 yrs at timeoffending.
49 years at time sentencing]

Convicted early PG (20%
discount).

Prior criminal history of
inciting a person U16 yrs to
commit an act of indec.

Born in Lebanon, immigrate|
to Australia in 1985.

Divorced; single at time of
offending.

Previousy employed by
family, but full time career
for his elderly mother for a
number of years.

Poor health with coronary
artery and heart related
conditions. Insulin
dependent diabetic.

Psychological evaluation
concluded a dependent
personality disorder and
major depressive disorder,
plus a low level of
understanding and
comprehension of his

offending or the

4 x Using elec comm to pracea child to engage
in sexual activity or expose a child to ed
matter

2 x Procuring a childJ13 yrs to do an indec act

The appellant lived in NSW and adopted false
persoms to contact children through an online
chat programme.

Cis1and 2

Using the persona of a 14-gtd boy the appellan
communicated online with the victim, a 13gid
girl. The appellant repeatedly asked her to sen
naked images of herself or photognamf her
breasts and vagina. She complied when the
appellant told her he would never speak to her
again if she did not. The appellant also sent ty
photographs of an erect penis to her.

Cts 3-6

Under the false persona of a 13ojd boy the
appellan communicated online with the victims,
two sisters, Saged 11 yrsand T.

The appellant told S and T that he loved them &
during their online chats asked them to wear
miniskirts and remove their underwear whilst
using webcam.

The appellant also asked®&show her breasts
and vagina over webcam and she did so on at
one occasion when the appellant told her he w
never speak to her again. The appellant also

attempted to send S a photograph of his penis.

16 mths imp on each ct.
TES 4 yrs imp.
EFP.

The sentencing judge
acknowledged the
appell ant 6s
demonstrated remorse anc
responsibility for his
offending and the drdship
imp would create on the
appellant and his mother.

Allowed.

Appeal concerned length of
sentence and totality
principle.

Resentenced to 12 mths im
each count. Cts 1, 3 and 5
cum and 2, 4 and 6 conc.

TES 3 yrs imp. EFP.

(3 yrs 6mths imp. When
considered with NSW
offence).

At [55] The appellant
offended against more than
one victim; the offending
involved Or eg¢g
on occasions, exposed
themselves to the appellant
and the offending was
persistent (@
relatively unfavourable
psydological report).

At [ 6 2] The 1
considered with the sentenc
for t he NSW ¢

represented the highest
sentence imposed for this
type of offending when
compared with the sentence
imposed in other cases.
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consequences of his actions

The appellant was also
convicted in NSW of
producing, disseminating or
poss. child pornography for
material found on theame
computer; sentenced to 6
mths 24 days imp.

sent to S, moving emoticon pictureosgling a
vagina being rubbed and a penis entering a
vagina. During some chats with S the appellan
told her he was masturbating.

On at least ten occasions T complied with the

appell antdés requests
vagina on webcam. The appeliaecorded her
actions and stored i m

chest on his computer. He sentto T, moving
emoticon pictures showing a vagina being rubh
and a figure performing oral sex.

Police found on the a
document containg a record of approx 200 girlg
who he had communicated with electronically.

30.

Lewsam v The
State of Western

50 yrs at time sentencing.

Australia Convicted after early PG
(20% discount).

[2016] WASCA

60 Considerable criminal
record; no prior convictions

Delivered for sexual offences.

26/04/2016

Difficult upbringing,
including time in foster care;
physically absed by
stepfather.

Left home at age 12 to live
on the streets.

Separated from wife 10 yrs

previously; no contact with

Indictment

4 x Sex pen child U13 yrs.

24 x Indec dealings of child U13 yrs.
85 x Indec recording of child U13 yrs.
2 x Att indec recording child U13 yrs.
3 x Indec act in public.

2 x Poss CEM.

Section 32 Notice

1 x Obstructing an officer.

2 x Poss drug paraphernalia.

1 x Poss unlicensed firearm.

1 x Poss indec or obscene article.

Overa three year period the appellant regularly,
attended the toy section of several Kmart store
He approached female children and used a dig
recording device to view up their skirts and rec

images of their underwear and bottoms.

TES 16 yrs 6 mths imp.

Sentencing judge stated th
the nature of the indidual
sexual offending was not i
the most serious category,
but balanced against that
the sheer number of victim
and the manner in which
offences were committed.

Sentencing judge found th
the appellant purposely
attended toy departments
with the speiic intention
of finding young children
and an opportunity to
sexually abuse them for hi

own sexual gratification.

Allowed.

Appeal concerned totality
prindple. Individual
sentences were not
challenged.

Ordersfor cun and conc
sentences set aside.
Appellant resentenced to
TES 12 yrsinp.EFP.

At [38] None of the cases in
this couré are truly
comparable with the presen
case. The present case is
unusuain two respects. The
first is the very large numbe
of children victimised by the

Sex offences (child) 11.04.18
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his three children.

Limited employment history.

On some occasions thppellant rubbed the
victimdéds vagina on th
or pulled the victimb
her vagina. On other occasions the appellant
kissed the victims or sucked on their tongues. (
one occasion he had a victim touch hip@sed
penis. On four occasions the appellant penetra
the victimbés vagina w
occasion the appellant recorded himself rubbin
the genital area of a2 yr old boy at an unknowr]
residence.

In total there were 78 victims, nonewlfiom were
known to the appellant. 75 of the victims were
identified as being very young children betweer,
2-6 yrs of age and 19 were indecently dealt wit

A search of the appel
exploitation material; comprising over 7000
images, including 620 images and 12 videos
depicting children engaged in penetrative sexu
activity with adults (Cat 4) and 15 images
depicting children involved in sadism (Cat 5).

Sentencing judge found th
appellant to be a serial
paedophile with a high risk
of reoffending.

appellant. The second is tha
while any sexual offence
against a child is
inexcusable, the nature of th
individual offences
committed in the present ca
was towards the lger end of
the scale of seriousness of
offences of this type.

At [44] The appellant's most
serious offending conduct,
involving digitalpenover a
short period of time and
having one child touch his
penis, was of a much lower
order of seriousness thanth
considered iike casesThe
TESimposed on the
appellant after an earRG
was longer than that imposeg
in any other case involving
the sexual abuse of children
which has been identified by
the court or the parties.

At [51] The appellant clearly
actedin a premeditated
manner on a large number ¢
occasions to target 75
children with whom he had
no connection. Those
children wer €
feel safe playing in the toy
aisle of a department store.
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The appellant took advantag
of the vulnerability othose
small children to satisfy his
own deviant sexual urges.

29.

JAW v The State | 30-34 yrs at time offending.

of Western 46 yrs at time sentencing.
Australia

Convicted after trial.
[2016] WASCA
40 No criminal history.
Delivered Good emplgment history;
09/03/2016 20 yrs service in the Royal

Australian Navy, honourably
discharged as a result of
health problems.

Well educated, diploma of
engineering.

TAFE lecturer prior to trial.

No issues with alcohol or
illicit substances.

No mental health issues

Father is a prison officer.

Cts2-4, 6, 10, 12, 14.7: Indec dealingf child
Ul3 yrs.

Cts5, 9, 11, 1314: Sex pen of child U13 yrs.
Ct 18: Poss child pornography.

The offending occurred from 1998 to 2002.
Victim A and victim D are brother and sist&he
appellant was a neighbour and in a romantic
relationship with the
appellant regarded F and the children as family
and the victims frequently visited his home
without F.

Ct2

When A was aged 8 or 9 yrs the appellant shoy
A and D a pornographic movie, telling A that gir
have a part that feels really good when you pla
with it and that boys like it when you touch thei
penis. Afterwards the appellant told the victimg
not to tell anyone what they had seen.

Cts3and 4

A coupk of days later, A asked the appellant tg
show her the spot on
got A to remove her underwear, sat her in front
a mirror, spread her legs and placed his finger
her clitoris, rubbing it back and forth for a few
secondsThe appell ant al s
his erect penis. The appellant told A not to tell
anyone as it was their secret.

Ct 2: 12 mths imp (cum).
Ct 3: 18 mths imp (cum).
Ct 4. 18 mths imp (conc).
Ct5: 4 yrsimp (cum).

Ct 6: 18 mths imp (conc).
Ct 9: 4 yrs imp (conc).

Ct 10:18 mths imp (conc).
Ct 11:4 yrs imp(conc).

Ct 12: 18 mths imp (conc).
Ct 13:4 yrs imp (conc).

Ct 14:4 yrs imp (conc).

Ct 16:6 mths imp (cum).
Ct 17:18mths imp (conc).
Ct 18: $400 fine.

TES 7 yrs imp.
EFP.

The sentencing judge took
into account as mitigatory
factors: that the appellant
had stopped offending
against A of his own
volition; and the hardship
he would encounter in
prison (due to his fathe
being a prison officer).

Sentencing judge found th

offending, save for cts 16,

Dismissed on papers.

Appeal concerned length of
individual sentences and
TES.

At [142] Save for cts 16 and
17, the appellant had
conducted himselin effect,
as a father figure to A and
Dé The offengc
more serious in respect of A
by reason of her young age
and vulnerability. The
appellant groomed A,
exploited hercuriosity and

€ portrayed K
gameé The off
against A was no momentar
or isolated aberration. On th
contrary, the offences were
committed over a period of
several yrs and were
representative of a course o
regular sexual abuse over
tha time.
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Ct5

Approx one week later, the appellant pulled do
Abs pants and under we
cunnilingus for about 2 mins. He agaihdt A it
was their secret and not to tell anyone.

Ct6

A few weeks after cts 3 and 4, the appellant pu
down his pants and exposed his erect penis to
He placed her hand on his penis and had her
masturbate him for-8 minutes. Again he told A
not o say anything to anyone.

Cts 9 and 10
When A was almost 11 yrs the appellant got int
bed with her. He licked his fingers, put them
under Ab6s pyjama pant
rubbed her clitoris for about five minutes. The
appell ant t hemandgutiadnhbie
erect penis on top of his pants.

Cti11

On another occasion when A was almost 11 yr
the appellant had her kneel and perform fellatig
upon him. After this incident she performed
fellatio upon him 6o0on

Cts 12, 13 and4

A was holding the app
to perform fellatio a
icecream or a lollipop
' icked AOsSmmnatgsi na f or

Cts 16 and 17

A was 11 or 12 yrs and had her hand on the

17 and 18, constituted a
gross abuse of trust; the
appellant groomed A and
D.

The sentencing judge foun
the appell an
formed an ongoing pattern
of sexual abusef A.

The sentencing judge foun
that the appellant harbourg
a sexual interest in young
girls, a sexual interest in A
as a young girl and an
ongoing interest in A as an
adult.
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a p p e bk peaismthdén he put his fingers on her
clitoris. The appellant was interrupted by F, ang
told A to tell F they were just watching TV.

Ct 18
Police found two images of naked girls at the
appell antdés home.

28.

The State of
Western
Australia v PJW

[2015] WASCA
113

Delivered
03/06/2015

32 yrs at time offending.
Convicted after trial.

Criminal history, including
2001 convictions of indec
dealing with a child U13 yrs
and indec recording a child
U13 yrs.

Significant health difficulties
at a young age;
disadvantaged upbringing.

Engaged in rudimentary
employment.

Emotionally immature;
limited selfawareness.

7 x Sex en of de facto child U16 yrs
2 xIndec dealings of de facto child U16 yrs

The offending was committed over 10 mths. Th
victim was seven yrs old and was the biologica
daughter of the respo
respondent lived with the victim.

The victim was asleep in a bedroom. The
respondent entered the room, remokied
underpants and insert
anus twice (cts-R) before inserting his penis in
her anus (ct 3).

On another date, the respondent ejaculated in
victimbs mouth (ct 4)

On another date, the respondent showed the
victim a porngraphic film (ct 6). He rubbed his
penis against her anus on the outside of her
underwear (ct 7).

On another date, the respondent invited the vic
to enter a garden shed where he removed som
her clothes, lowered his pants and penetrated |

anus wih his penis (ct 8). committed. his sexual gr
sexual abuse caused her
On another date, the respondent entered the physia | pai néTh

Ct 1: 2 yrs imp (conc).

Ct 2: 2 yrs imp (conc).

Ct 3: 4 yrs imp (cum on ct
4).

Ct 4: 2 yrs 6 mths imp
(conc).

Ct 6: 18 mths imp (conc).
Ct 7: 18 mths imp (conc).
Ct 8: 4 yrs imp (conc).

Ct 9: 4 yrs imp (conc).

Ct 11: 2 yrs 8 mths imp
(conc).

TES 6 yrs 6 nfis imp.
EFP.

Offending aggravated by
victimbs age
with the respondent, the
victimbs vul
respondent 0s
breach of trust and the
period of time over which
the offences were

Allowed.

Orders for conc and auset
aside. Resentenced to:

Ct 1: 2 yrs imp (cum)
Ct 2: 2 yrs imp (conc)
Ct 3: 4 yrs imp (conc)
Ct 4: 2 yrs 6 mths imp (cong
Ct 6: 18 mths imp (cum)
Ct 7: 18 mths imp (cum)
Ct 8: 4 yrs imp (conc)
Ct9: 4 yrsimp

Ct 11: 2 yrs 8 mths imp
(conc)

TES 9yrs imp.

At [43] His offending was
not momentary or impulsive
It was sustained and
repetitiveéTH
engaged in some deliberate
grooming of the victim to
facilitate his abuse of her fol

Sex offences (child) 11.04.18

Current as at 1April 2018



victimés bedr oom, rem
removed his shorts and inserted his penis in hg
vagina (ct 9).

On another date, the respondent performed
cunnilingus on the victim (ct 11).

emotional consequences fol
the victim were damaging.
She has experienced
nightmares, anxiety and
sadness. Cts 1,2, 3and 9
were committed while the
victim was sleeping in her
own bed. She was especiall
vulnerable and defenceless

At[49]The r espon
continuing denial of the
current offending, as well as
his minimisation of his
responsibility for the 2001
offending gives rise to
considerable concern. His
stance is an impediment to
his rehabilit
that he may reoffend in a
similar manner was an
important sentencing factor.

At [50] The respondent has
shown no remorse or victim
empathy.

At [51] The proper exercise
of the sentencing discretion
required greater
accumulation of the
individual sentences in orde
to mark the veryerious
nature of the
overall offending and to
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reflect the primary
sentencing considerations o
appropriate punishment and
personal general deterrence
having regard to the need to
protect vulnerable children.

27.

DKA v The State | 47-49 yrs at time offending.

of Western 56 yrs at time sentencing.
Australia

Convicted after trial.
[2015] WASCA
112 Irrelevant criminal history.
Delivered Left school after completing
03/06/2015 yr 11.

Always employed; well
regarded and respected by
work colleagyues.

Supportive new partner.

7 xIndec dealings of de facto child UY6s.
2 x Sex pa of de facto child U16 yrs.

The victi m, K, was th
de facto partner. The appellant lived with the
victim at the time of offading. The offending
occurred over two and a half yrs. The mother w
away from the house on each occasion.

Ctl

The appell ant took Ko
shorts and moved her hand up and down on hi
penis. He then lowered his shorts, exposed his
erect penis and used his hand on her hand to r
his erect penis, despite K trying to pull away. K
was 10 yrs old.

Cts 23

On another date, while K was asleep, the appe
went into her bedroom and put his hand inside
pyjamas and underwear, and tbed her vagina.
K awoke with a fright
down his shorts and onto his penis and told he
play with his penis. The appellant continued to
play with Koés vagina
and down on his penis. K was 10 yrs old.

Cts 67

On anot her dat e, t he

Ct 1: 2 yrs imp (conc).

Ct 2: 2 yrs imp (cum).

Ct 3: 2 yrs imp (conc).

Ct 6: 2 yrs imp (conc).

Ct 7: 2 yrs imp (conc).

Ct 10: 4 yrs imp (conc).

Ct 11: 2 yrs imp (conc).

Ct 17: 18 mths imp (conc).
Ct 20 5 yrs 8 mths imp.

TES 7 yrs 8 mths imp.
EFP.

Trial judge found that the
appellant had sexually
offended against K on an
ongoing systematic basis
over an extended period 0
time of about two and a
half years.

The appellant denied the
offending; trialjudge found
he had no remorse or
acceptance of
responsibility; no steps
towards rehabilitation.

Dismissed on papers.

At [ 42] valvedt 7
especially egregious

of fendingé TH
occurred while K was in her
own home and under the
appellant 6s ¢
supervision. She was
extremely vulnerable. The
offence involved some
premeditation and planning.
Later, the appellant
endeavouredtb uy K©o
silence by giving her money
All of the offending,
including ct 20, caused K to
suffer significant longerm
harm.

At [44] The term of 5 yrs 8
mths was commensurate wi
the seriousness of the offen
and was within the range
open to the trial juge on a
proper exercise of the
sentencing discretion.

At [48] é hisg
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bedroom after she had gone to bed. He put hel
against the wall, pulled her pants down, touche
her vagina and tried to insert his fingers into he
vagina. It was very painful and K told him it hur
At the same time he pulled down his pants and
made her play with his penis. K was 11 yrs old,

Cts 1011

On another date, after showing K pornography
the appellant placed K on his bed, removed he
clothing and inserted his fingers into her vaging
At thesame time he forced her to masturbate h
penis. K was 11 yrs old.

Ct17

On another date, while the appellant watched
pornography, he made K sit on the floor next to
the chair and he used his foot to rub the outsid¢
her vagina through her clothes. KsvAl yrs old.

Ct 20

On another date, the appellant took K into his
bedroom, made her lie on the bed, knelt over h
and penetrated her vagina with his penis. The
appellant persisted in sexually penetrating K,
despite her yelling in pain and attemptingriove
away from or avoid his actions. K was 12 yrs ol

Trial judge found that the
overall offending was
towards the upper end of
the scale of offending
against a child.

correct in stating that, while

the appell ant
of fending OV
serious of fer
6t owards the

scale of seriousness of
o f f e nofltherkigdGn
guestion.

At [55] The term of 7 yrs 8
mths was required in order t
reflect the very serious natu
of the appel]l
and to give effect to the
primary sentencing
considerations of appropriat
punishment and personal ar
generaldeterrence, having
regard to the need to protec
vulnerable children.

26.

Saraceno v The | Convicted after PG.

State of Western

Australia Generally favourable
personal circumstances.

[2015] WASCA

100 Undertook 41 sessions of
psychological counselling

Delivered prior to sentencing.

Ct 1: Indec recording of child U13 yrs.
Ct 2: Indec recordingfahild U13 yrs.

The appellant lived in Karratha with his partner
and her 12 yold daughter. On two occasions th
appellant installed a concealed camera in the

bathroom of the house and deliberately activate

it immediately prior to the victims using the

Ct 1: 10 mths imp (cum)
Ct 2: 10 mths imp (cum)

TES 20 mthsmp.
EFP.

Sentencing judge found th

Dismissed.

At [55] It was conduct that irf
some respects was more
serious tha the possession (
child pornography in that it
involved the covert recordin
of naked children who were
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22/05/2015
Appellant was sentenced in
Victoria for related offending
(child pornography) to a TES
of 2 mths imp followed by 3
yrs recognisance release
order.

bathroom. The victims were friends of the
appel | adauglies angd weeeleeping ove
The camera recorded the victims undressing a
taking a shower. The victim in ct 1 was 12 yrs (
The victim in ct 2 was 11 yrs old.

In each ct, the appellaremoved the camera ang
downloaded the footage to a computer. Approx
two yrs later, Australian Federal Police execute
search warrant at the
and found the footage
computer. The appellant admitted that hedube
footage for his sexual gratification.

A number of other still images and videos were
found on the appell an
appellant was charged and sentenced for in
Victoria.

following factors
aggravating: breaches of
trust; degree of pre
meditation and planning;
gratification of a sexual
interest in young girls.

known to the appellant and
under his care.

At [62] Having regard to the
serious circumstances of the
offences | am unable to
conclude that sentencef10
mths in each case to be
served cum were in error.
That position is not affected
when account is taken of the
Victorian offences.

25.

LFG v The State
of Western
Australia

64-67 yrs at time offending.
Convictal after trial.

[2015] WASCA | Prior criminal history,

88 including convictions for
child sex offences.

Delivered

04/05/2015 Stable health issues.

1 x Indec dealings of child U13 yrs.
9 x Indec dealings of child 1B6 yrs.
5 x Sexpen of child13-16 yrs.

The appellant and the victim were sed@ousins.
The offending spanned a period of two to three
yrs. The victim was 1-14 yrs at time offending.

Ctl

The appellant and the victim were alone at the
victimbs grandmot her 6
asked to see the viect
showed the appellant his pubic hair for a few
seconds.

Ct4

On another date, the appellant took the victim f

Ct 1: 8 mths imp.

Ct 4: 2 yrs imp (cum).

Ct 9: 2 yrs 10 mths (cum).
Ct 22: 2 yrs imp.

Ct 23: 2 yrs 10 mths imp.
Ct 24: 18 mths (cum).

Ct 25: 2 yrs imp.

Ct 26: 2 yrs 0 mths imp.
Ct 27: 18 mths imp (cum).
Ct 28: 2 yrs imp.

Ct 29: 2 yrs 10 mths imp.
Ct 30: 18 mths imp.

Ct 31: 2 yrs imp.

Ct 32: 2 yrs 10 mths imp.
Ct 33: 18 mths imp.

TES 7 yrs 10 mths imp.

Dismissed.

At [402] The
offending was correctly
characterised by the trial
judge as falling towards the
higher end of the scale of
seriousness for this type of
offending.

At [407] €& the
was, to some
t ar g d¢he gppellamtr and
the appellant took advantag
of the compl @
unfortunate domestic
situation.
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a walk. The appellant masturbated the victim tg
ejaculation.

Ct9

On another date, the appellant started performi
fellatio on the victim in aar outside of the
victimdéds grandmot her o
interrupted him, so he placed a pillow over the
victimds groin area.
the appellant continued performing fellatio to
ejaculation.

Cts 2233

On four different dateshe appellant took the
victim to a hotel. On each occasion, the appellg
masturbated the victim and performed fellatio g
him to ejaculation (cts 223, 2526, 2829 and
31-32). On each occasion, the appellant asked
victim to masturbate him. The viot did so. The
appellant then masturbated himself to ejaculati
(cts 24, 27, 30 and 33).

EFP.

Prolonged course of
conduct directed at gaining
t h e \sirusttandmo
grooming him for the
commission of the
offences.

High risk of reoffending;
not remorseful; steadfastly
maintained a denial of the
offending; no steps to
rehabilitation.

Significant adverse effect
on the victi
and social welbeing.

At [ 419] ét he
disproportionate to the
appellant 6s ¢

and it cannot reasonably be
said that he has been left
without any reasable
prospect of useful life after
his release.

24,

AIM v The State
of Western
Australia

[2014] WASCA
155

Delivered
27/08/2014

70 yrs at time of sentencing
Convicted after trial.

No criminal record of
significance.

Married; 3 adult children;
numbe of grandchildren.

Constantly employed;
actively involved in
community activities.

7 X Indec dealings of child U13yrs.
6 x Sex pen of child U13 yrs.

Cts X9 concerned gi r | 6Ab.
Cts1l013 concerned anoth
Cts }4:

The victim 6A06 was in

primary school where the appellant was her
school teacher. All the offences occurred on th¢
school grounds. He used physical force, threat
andhd gnored the victim
sexual advances.

TES 12 yrs imp.

EFP.

The appellant was
interviewed and denied an
wrongdoing.

No remorse.

The chages concerning

both victims were
representative of his

conduct.

Dismissed on papers.

At [48] the appellant will be
80 when he becomes eligibl
for parole and will be 82
upon the completion of the
total effective sentence. It
must be accepted that the
appellant may well die in
gaol or that a very signdant
proportion of his remaining
life will be spent in custody.
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Number of positive
references.

General good health.

No evidence of
rehabilitation.

On four separate occasions the appellant rubbg
his hand on A6és vagin
clothing.

Cts 56

On two separate occasions the appellant
penetrated AO0Os vmd6, asa
he penetrated her vagina he masturbated to thg
point where he ejaculated over her.

Ct7:
The appellant exposed his penis to A and startg
rubbing it. He asked the victim to kiss his penis
but she refused.

Cts 89

The appel | anvagimawithéis r a
penis. His acts of sexual penetration caused th
victim physical pain. The offending against A
continued until she transferred to another primg
school. At about this time, the appellant ceased
working as a teacher.

Ct 10:

Histheappélant 6 s granddau
with the appellant and his wife. The appellant
commenced abusing her from 4 yrs of age. The
abuse continued for the next three years. The
abuse would occur on the pretence of playing
games and would end up with the victbeing
rewarded with a chocolate covered sweet. On ¢
occasion the appellant the victim to tickle him, |
pull ed his pants down
and down his penis to the point of ejaculation.

Appellant had groomed
0Ab.

Both victims badly
affected; ongoing
consequences.

The sentencing judge
characterised the offences
against each victim as
being at the upper end of
the range o$eriousness.
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Cts 1113:

Were committed in nthe
one incident. He lay on his bed without trousers
underwear. He asked H to play with him and to
take her pants off. The appellant got the victim
masturbate him and then suck his penis. He thg
told her he wanted to show her how to have se
He inserted his penis into her vagina.

The appellant would tell the victim that the sexu
activity between grandfathers and granddaught
was normal.

23.

The State of
Western
Australia v
Hassell

[2014] WASCA
158

Delivered
27/08/2014

59 yrs at time offending.
61 yrs at time sentencing.

Convicted after trial.

Criminal record includig
one of indecent assault and
multiple drink driving.

Constant employed for 23
yrs.

Long term problem with
alcohol abuse; excessive
alcohol consumption is
linked to his past and presel
offending.

No positive signs towards
rehabilitation;moderated his
drinking after offending.

Shortly after offending, his

Ct 1:Indec dealings of child U13 yrs.
Ct 2:Indec dealings of child U13 yrs.

The victim was 10 yrs of age with development
issues. She attended a spko&eds school.

The victim and her mo
house with the intention of staying overnight.
Later that evening, the respondent and his adu
son attended. The adults that were present sta
up all night drinking. The respondent becameyV
intoxicated.

The next day whilst the respondent was sitting
next to the victim he
feet with his feet and intimated that she should
inside. The victim went inside. The respondent
also went inside, pushed the victim into a

bedroom and closed the door. There he kissed
victim on various parts of her head and then he
lips with an open mouth in a plainly sexual way|

Sometime later the victim was playing with othe

Ct 1: 14 mths imp.
Ct 2: 18 mths imp (conc).

TES 18 mths imp susp 14
mths.

In ROI he claimed heould
not recall offences.

No remorse; blamed the
victim; unwilling to take
responibility for his
actions.

Allowed.

Ct 1: 14 mths imp.
Ct 2: 18 mths imp (conc).

TES 18 mths imp.
EFP.

At [43] There was nothing
exceptional about the facts
and circumstances of the
present case. Although the
offending was not at the mo
serious endfahe spectrum,
the criminal conduct was
persistent and accompanieo
by physical coercion and
threatsé. A |
aggravating aspect of it was
the vulnerability of the
victim. Not only was she
young, but she was
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former partner of 25 yrs
passed away.

children. The respondent entered the room and
touched thevictim on the neck. She left to escag
his advances. Later, the respondent pulled the
victim by her wrists into a bedroom and rubbed
her vaginal area on the outside of her bather
shorts.

At one point the respondent threatened to kill th
victim. The victm told her mother with the

respondent saying tha

developmentally delayed.

At [51] It is accepted that thi
court has a residual
discretion in a State appeal
not to interfere with the
sentences imposed, even
though a ground or grounds
of appeal have been made
out.

Transitional provisions repealed 14/01/2009

Transitional provisims enacted 31/08/2003

Child aged 1316 yrs

No. Case Antecedents Summary/Facts Sentence Appeal
22. | Headleyv The 31-46 yrs at time offending. | 13 x Indec dealing with child U14 yrs. TES 12 yrs imp. Dismissed.
State of Western | 68 yrs at time sentencing. | 6 x Incite child U14 to indecently dea EFP.
Australia 1 x Att carnal knowledgagainst order of nature. Appeal concernetbtality
Convicied after trial. 4 x Agg indecent assault. The trial judge found the | principle. Individual
[2018] WASCA 3 x Agg sex pen. offending occurred over | sentences were not
37 Prior criminal history; 3 x Agg indecent deals of child 41% yrs. an extensive period of | challenged.
including prior convictions | 1 x Agg sex pen of child 186 yrs. about 14 yrs, it was
Delivered of sexual offending against « sustainedplanned and At [18] The appellant had 4
19/03/2018 number of boys in the 19709 The offending occurred between 1980 and 1994 g premediatedThe charges|pr i or cr i mi n

and 1982.

Medicated for various healtt
conditions.

involved the sexual abuse ofdi boys aged betweer

10 and 13 yrs.

were representative of a

course of conduct and ng

isolated instances of
abuse.

Those convictions
demonstrated that the
appellant had a sexual
attraction to young boys
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The trial judge found the
appellant groomed the
victims, giving them
money, alcohol and the
opportunity to drive his
motor vehicle. He induce
the victims to engage in
sexual activity with him.

The trial judge found the
appellan pursed
disadvantaged and
vulnerable boys from
dysfunctional families,
taking advantage of their
unfortunate circumstance
to have regular contact
with them.

The rial judge found no
evidence imp would

6greatly ad
the appell a

Unremorseful; no victim
empathyno acceptance
of responsibility for his
criminal conduct.

and a willingness to act
upon it whenever the
opportunity arose.

At [42] There was little by
way of mitigation, apart
from his advanced age, hig
medical conditions and his
contributiontowards the
efficient conduct of the
trial. The appellant was no
youthful or inexperienced
for sentenci

At [43] é A
[of 12 yrs]was required in
order properly to reflect the
very serious nature of the
appell ant 6a
whole, and to give effect tg
the sentencing
considerations of
appropriate punishment ar
general deterrence, having
regard to the need to prote
vulnerable children.

At [44] é De
appell ant 6s
and medical conditions, an
notwithstanding it is
possible that he may die in
prison or that upon release
he may not have any
prospect of a useful life, a

Sex offences (child) 11.04.18

Current as at 1April 2018



more lenient TES was not
appropriate.

21,

Menmuir v The
State of Western
Australia

[2018] WASCA
13

Delivered
08/02/2018

47 yrs at time fifending.
47 yrs (nearly 48) at time
sentencing.

Convicted after PG (25%
discount).

Long ciminal history; prior
sentences of imp; no prior
convictions for sexual
offending.

Left school yr 10.

Completed electrician
apprenticeship.

Single.

Two children, aged 20 and
18 yrs.

Disability pensioner many
yrs; history of mental health
problems;suffersbipolar
affective disorder.

Long standing alcohol and
illicit drug use; affected
employment.

Ct 1:Indec deals of child 126 yrs.
Cts2, 5, 9 & 13 Supplied cannabis.
Cts 3-4; 68 & 10-12 Sex pen child 136 yrs.

Victim K, aged 14 yrs. Over a periods#veral
mont hs she woul d adobtann
cannabisHe would requestexual favours in
exchangdor thecannabis

Ctsland?

K exposé herbreastsand allowedvienmuirto touch
her nipples for 2 minutes.He thengaveher 1.5g of
cannabis

Cts34&5
About a week later Kerformedoral sex on

Menmuirand then he performed oral sex on her. I
exchange she was given 1.5¢g of cannabis.

Cts6,7,8 &9

Aboutone week later K performed oral sex on
Menmuir, before allowing him to perform
cunnilingus He therhadprotectedsexual intercoursg
with K for about five minutedn exchange sheas
given1.5g of cannabis and $50.

Cts 1011, 12 &13

On another occasiodenmuir performedcunnilingus
and insertedhis finger intoK 0\v@&gina.K also
performed oral sex on hirmin exchangelse was
given 1.5g of cannabis.

Ct 1: 12 mths imp (cum).
Cts 2,5 & 13: 12 mths
imp (conc).

Ct34,67 &1011: 2 yrs
imp (conc).

Cts8& 12: 2 yrsimp
(cum).

Ct 9: 12 mths imp (cum).

TES 6 yrs imp.
EFP.

The sentencing judge
found the appellant was i
a position of poweand
influence the period of
offending showea level
of persistence and there
wasan element of
grooming; K was
vulnerable andvanted
cannabis antie exploited
the situation to his
advantage.

Genuinely remorseful
significant voluntary
disclosuressome insight
into his offending;
elevated risk of further
offendinggiven he cannol

address substanceeus

Dismissed.

Appeal concernetbtality
principle. Individual
sentences were not

challenged

At [ 58] é of
present case
seri ous Waltessn

[2018] WASCA

At [59] ¢€é th
offending was very serious
His offendng was not
momentary or impulsive. It
was sustained and
repetitive. The appellant
groomed, corrupted and
exploited K for his sexual
gratification. An especially
egregious aspect of his
offending was the
appell ant 6s
to prostitute herself in
exchange for a prohibited
drug. K was vulnerable an
was adversely affected, to
significant extent, by the
offending.

a l
h i

At [ 60] é
TES é was
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issues

nevertheless within the
range open to his Honour
on a proper exercise of his
discretioné t he T
commensurate with the
overall seriousness of the
offending.

20.

Walters v The
State of Western
Australia

[2018] WASCA 3

Delivered
09/01/2018

70 yrs at time offending.
86 yrs at time sentencing.

Convicted after early PG
(25% discount)

Prior criminal history; prior
sentence of imp. No prior
sexual offending.

Child during Great
Depression.

Left school grade 6.

Gainfully employed; variety
of occupations.

Most of adult lifespentin the
Kimberley;engaged in a
positivesensavith
indigerous people.

Five children.
Primary caregiveto a

physicallydisabled
indigenous20 yr oldat time

2 x Sex pen child 136 yrs.
Victim, indigenous female, aged-13 yrs.

On a number of occasiotise victimattended
Waltershomeand engaged in sexual behaviour wit
him in exchange fomoney.

Ctl
Waltersg net rated the vi
and then provided her with money.

ct

Ct2

On another occasion Walters had intercourse with
victim until he ejaculated. He again provided her
with money.

As a result the victim fell pregnant. At the time her
baby was born she was 15 yrs of age. A DNA test
confirmed Walters to b

Ct 1: 1 yr 6 mths imp
(cum).
Ct 2: 3yrs imp (cum).

TES 4 yrs 6 mths imp.
EFP.

Sentenced on basis that
did not positively know
the victimb
was careless as to that
fact.

The sentencing judge
found the appellant
sexually offended agains
the victim on more than
one occasion; it was not
an isolated event; there
was a very considerable
age gap between him an
the victim; she was youn
and vulneable and he
exploited her; paying her
money in return for sexua
services.

Dismissed.

Appeal concernetbtality
principle. Individual
sentences were not
challenged

At [ 25] ¢€é Ea
was a serious example of
type. The victim, who was
vul nerabl e é
by the appellant purely for
his sexual gratificatio.

At [26] Ct 2 was
particularly egregious
because, as a consequenc
the victim became
pregnant . é
consequences of the
offences continue to mar

the victimbs
At [ 28] é As
appell ant 6s

not given any particular
emplasis in this case. The
conditions that the

Sex offences (child) 11.04.18
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sentencing.

Health atypical for his age;
prostate cancer, not a seriol
threat to immediate health;
some hearing loss, wears
hearing aids; suffered from
broken bones; walks with ait
of a stick.

The sentencing judge
found the appellant
engaged in unprotected
sexual intercourse with
the victim; resulting in
pregnancy; adverse
impact of the offending
on the victim significat.

appellant suffers from are
all typical for his age and
do not appear to be
immediately life
threatening. There was no
evidence at first instance,
nor before this court, that
they cannot be properly
treated in prien or that
they make his incarceratio
more onerous.

At [ 29] é Wh
offences were separate,
they were not isolated
offences.

At [32] ¢é Th
those cases where the
appell ant 6s
so serious that it would be
inappropriate toriterfere
with the TES imposed,
despite the
advanced age and
notwithstanding that it is
possible that the appellant

may die in ¢
19. Topuz v The 32 yrs at time offending. 1 x Sex pen child3-16 yrs. 9 mths imp susp 12 mths| Dismissed.
State of Western
Australia Convicted aftelate PG, first | Topuz met the victima 15 yr-old male througha The sengncing judge Appeal concernetbngth of

[2017] WASCA
186

day of trial (25% discount).

Plea accepted in full

satisfaction of indictment.

social networking application.

When signing up on the appligan the victimstated
he wasl8 yrsold. Given the age restrictions on the

approached sentencing ¢
the basis that the appella
appreciated at the time o

the offence that theiatim

sentence.

At [63] é Th
one of the relatively rare
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Delivered
17/10/2017

No prior criminal history.

Born and raised in Turkey;
accepted in Australia on a
migrant protection visa by
reason of his sexuality.

Held in Hgh regard in the
community.

Strong work ethic; edf-
employed; operating two
shops; employee to three
people.

applicationTopuz interacted with the victim on the
belief he was an adult.

Topuz and the victim arranged to meet in person &
T o p busiBess premise®n arrival Topuz led the
victim to an area out of view of the public and they,
kissed. Topuz undressed himself and the victim u
theywere completely nakedVhen requestedhe
victim performedoral sex on hinfior a short time.

Several days later the victim contacted Topuz and
told him he was under age and threatened to repdg
him to police if he did not pay him a sum of money

appeared about 167 yrs
old and by reason of the
victimbébs ap
their age disparity should
have been careful to
ensure the victim was, in
fact, over the age of 16
yrs before engaging in
sexual relationswith him.

Of f endi +offouta
of charact-er
operative; remorseful ang
insight into his offending.

Significant adverse effect
on victim.

case® where a sentence
of immediateimp was not
required. Th
very good antecedents,
combined with the fact tha
he had not targeted a chilo
and the complainant had
sought sexual contact on g
adult dating application
were significant mitigating
circumstances.

At [ 6 4ithé¢ wh
offence was far from the
most serious kind of
offending against s 321(2)
of the Code, it remains a
serious offe
significant age dispatrity is,
as the court recogniséd
an aggavatingfactor which
is capable of being
characterised as invohg
an O0el emé&nté
the appellant admitted that
the complainant appeared
to him to be a boy aged
between 15 and 17 yrs.

At [ 65] é no
the late plea, the sentencir]
judge gave the appellant &
25% reduction in the head
sent enc eppears

to have been an error of la
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in the appel
At [67] In all of the circ of
this case® it was open to
the sentencing judge to be
satisfied that the
seriousness
offence was such that only
a sentence of imp could be
justified, andthat it was not
appropriate to use any of
the sentencing options
listed before suspended in

18.

RGT v The State
of Western
Australia

Indictment 44 of 2015
29 at time sentencing.

Indictment 43 of 2015
30 at timesentencing.

[2017] WASCA

120

Indictment 43 of 2015
Delivered Convicted after late PG
29/06/2017 (12.5% discount).

Indictment 44 of 2015
Convicted after early PG
(15% discount).

Prior criminal history; no
prior convictions for sexual
offending.

Parents separated when vel
young; raised byis mother

and stepfather.

Indictment 43 of 2015
Cts £2; 56: Sex pen of child U16 yrs.
Cts 34; 7: Indec deals of child 186 yrs.

Indictment 44of 2015

Cts 1; 4; 68; 10; 13; 1619; 21: Sex pen of lineal
relative U16.

Cts 23; 9; 12; 15; 20; 22: Indec recording of lineal
relative U16.

Cts 5; 11; 14: Indec dealjs of lineal relative U16.

Indictment 43of 2015
The victims were a boy K, agead7yrs and a girl, F,
aged 13 yrs.

K was RGTs partner 6s s
whilst his mother was at work.
On one occasion RGT
performedfellatio on him (ct 1).

pu

Indictment 43

Ct 1: 5 ys imp (head).
Ct 2: 5 yrs imp (conc).
Ct 3: 10 mths imp (conc)
Ct 4: 2 yrs imp (conc).
Ct 5: 4 yrs 6 mths imp
(conc).

Ct 6:4 yrs imp (cum)
(reduced from 4 yrs 6
mths).

Ct 7: 6 mths imp (conc).

Total: 9 yrs imp (partially
conc with sentence on in
44 -to commence having
served 10 yrs). EFP.

Indictment 44

Ct 1: 8 yrs imp (cum).
Ct 2: 3 yrs imp (conc).
Ct 3: 3 yrs imp (conc).

€
Allowed (44 of 2015.
Dismissed 43 of 2015.

Appeal concerned totality
principle. Individual
sentences wereoh
challenged

Re-sentenced on ct 21 on
Ind 44 of 20150 5 yrs imp
(cum with ct 1). All other
sentences and orders to
stand.

Substituted TES ond 44
of 20150f 13 yrs imp. EFP

New overall TES of 16 yrs
imp. EFP.

At [ 64] Turn
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Experienced sexual and
physical abuse.

Left school before yr 12.

Qualified tradesman;
inconsistent work history.

Long history of illicit drug

abuse; heavy user of methy

at time of offending.

On another occasion RGT performed fellatio on K
Despite K asking him 6

RGT and his family wer
guardian and her grandmother. Whilst massaging
RGT began to unclip her b(at 3). He left the room
but returned and rubbed her breasts and licked an
sucked her nipples (ct 4) before leaving. He agair
returned and made F take his penis into her mout
holding her hair and rocking her head back and fo
(ct 5). A short time l&er he returned, positioned F
onto her hands and knees and penetrated her vag
with his penis for one to two minutes (ct 6).

Later the same ¢gaRGT slapped F on her buttocks
and told her he wanted
what she wished to do to hifot 7).

Indictment 44of 2015

The victim A was RGTs two yr old daughter. The
offending occurred over a period of approx. six
months.

RGT performed cunnilingus on her for about 24
seconds. He recorded it on his mobile phone (cts
2).

Anothertime RGTeposed Abds vag
a video of her vagina to his mobile phone (ct 3).

On another occasion RGT performed cunnilingus
A for approx 12 seconds, before rubbing her vagir
with his hand for about 5 seconds (ctS)4 He then
performed cunnilingsion her again for about five tg

eight seconds (ctsh). He then penetrated her

Ct 4: 8 yrs imp (conc).
Ct 5: 4 yrs imp (conc).
Ct 6: 8 yrs imp (conc).
Ct 7: 8 yrs imp (conc).
Ct 8: 10 yrs imp (conc).
Ct 9: 3yrs imp (conc).
Ct 10: 10 yrs imp (conc).
Ct 11: 5 yrs imp (conc).
Ct 12: 3 yrs imp (conc).
Ct 13: 8 yrs imp (conc).
Ct 14: 4 yrs imp (conc).
Ct 15: 3 yrs imp (conc).
Ct 16: 8 yrs imp (conc).
Ct 17: 9 yrs imp (conc).
Ct 18: 10 yrs imp (conc).
Ct 19: 8 yramp (conc).
Ct 20: 3 yrs imp (conc).
Ct 21: 8 yrs imp (cum).
Ct 22: 3 yrs imp (conc).
Total: 16 yrs imp. EFP.
TES 19 yrs imp.

EFP.

Indictment 43 of 2015
The sentencing judge
identified the very young
age of the victim K, the
breach of trust and the
very great age gap
between him and the
victim.

The sentencing judge

offences tle subject of ind
44 of 2015,
was just 2 yrs of age. She
could not have been more
vul nerabl e é
constituted a gross breach
of the trust reposed in any
parent. The
offending was not isolated
€ The fact t
offenceswere recorded on
the appell an
telephone is an aggravatin
factor. This is because of
the potential for the
offending conduct to be
viewed again by the
appellant or to be
distributed to others.

At [ 65]¢é The
committed by the appellan
on K would have been
deeply humiliating for the
victim. €& K
young €é and
position to defend himself
against the
predations.

At [66] Although the
offences committed agains
F occurred on one day, the
appellant pursued F and
persisté in the offending
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vagina with his penis for about 30 seconds, beforg
performing a further act of cunnilingus (ct 8). He
recorded these acts on his mobile phone (ct 9).

On another occasionRG exposed A6
penetrated and rubbed her vagina with his penis (
10). He also masturbat
vagina (ct 11). He recorded all acts on his mobile
phone (ct 12).

On a further occasion RGT performed cunnilingus
and r ubvagmawitihhishand, recording it of
his mobile phone (cts 1B5).

On another occasion RGT performed cunnilingus
A for about 15 seconds before rubbing and digitall
penetrating her vagina fabout30 seconds. He als
penetrated her vagina with hiems for about 80
seconds, before performing cunnilingus on her ag
He recorded these acts on his mobile phone (ets ]
20).

found the offending
against the victim F,
Oextremely
persistentéo

Indictment 44 of 2015
The sentencing judge
described the offending &
oOmonstrous®o
categoryof worst cases.

Little or no true remorse;
claimed no recollection o
offending in respect of
victim A.

Moderate to high risk of
reoffending.

€ where it c
the acts of
committed by the appellan
using physical force.

At [ 69] €& TE
upon the app
substantially beyond the
sentences imposed in any
of the cases we have
menti oned.of é
the circumstances of this
case are compared with
some of the cases that ha
been cited ¢&
in mind the
pleas of guilty, we conclud
t hat the ove
does not bear a proper
relationship to the overall
criminality involved inall

of the offen
On another occasion RGT performed cunnilingus
A whilst recording it on his mobile phone (cts-22).
17. Greenland v The | 21 yrs at time offending. Ct 1: Sex pen of child 126 yrs. Ct 1: 4 yrs imp (cum). Dismissed.

State of Western | 27 yrs at time sentencing.

Australia

Convicted after PG (5%
[2017] WASCA | discount) and trial of issues
83 regarding consent.
Delivered No prior criminalhistory.
21/04/2017

Third of four children;

parents separated when aggs

Ct 2: Att sex pen of child 136 yrs.
Ct 3: Sex pen of child 136 yrs.
Ct 4: Sex pen of child 136 yrs.

The victim was aged 15 yrs and a member of a su
club. Greenland was her instructor.

The victim was showering in the change rooms wi
Greenland walked in, undressed and joined her in

cubicle. They kissed. The victim resisted further

Ct 2: 18 mths imp (conc)
Ct 3: 4 yrs imp (conc).

Ct 4: 18 mths imp (cum)
(reduced from 4 years fol
totality reasons).

TES 5 yrs 6 mths imp.

The sentencing jugk

characterised the

Appeal concerned the
finding of absence of
consent; plea discount anc
totality.

At [131] ¢é O
appellant'svidence,
following the events the
subject of the charges, she
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six; close supportive family
and friends.

Long-standing and respecte|
member and volunteer of su
lifesaving community.

Good work ethic; trusted an
valued employee.

Met and married his wife
after the offending.

sexual conduct but he pushed her legs apart, preg
her against the wall and had sexual intercoursie w
her (ct 1). The victim was distressed when she wa
picked up by her mother.

The victim returned the following day to speak wit
Greenland. She joined him on patrol and agreed

when he suggested a nude swim. In the water the
kissed. He tried to esedeé further sexual contact by
she told him 6nobéd. On

her stomach, removed her bikini briefs and attemp
to insert his penis into her vagina (ct 2). She resis|
so he had anal intercourse with her (ct 3).

A short time lag¢r they returned to the club. He
pushed the victim to her knees, put his hands arol
her neck and put his penis into her mouth (ct 4).

Following these incidents Greenland and the victir
continued a sexual relationship for approximately
months and dsex between 20 to 30 times.

Greenland claimed the victim consented.

appell antés
serious example of its
kind. While the victim
acquiesced in some low
level sexual conduct, she
made her resistance clea
both physically and
verbally and he used forg
and aggression to achiev
his sexual gatification.

The sentencing judge
considered some
accumulation was
necessary to ensure the
TES bore a proper
relationship to the overall
criminality; as the
offending occurred on
separate days and
involved different forms
of pen, with an escalating
level of abuse, corruption
and aggression.

Remorseful; absence of
remorse regarding
aggressive forceful
conduct.

Low risk of reoffending.

and the appellant entered
into a relationship
characterised by control,
domination and bondage.
€ she said s
call it a relationship; that
what occurred was ‘forced
upon her' andriflict[ed]'".
She é was tr
appellant's sexual object o
sexual toy. She was young
and confused. She liked a
part of the appellant, the
person she knew at the su
club. She did not like how
he treated her sexually.

At [152]¢é th
judge did not err in taking
into account
the complainant and other
witnesses were required td
give evidence at the trial o
issues.

At [209] e T
consent very significantly
agg the appe
offending, and serves to
distinguishit from many
other cases involving
offending under s 321 of
the Criminal Code. The
appellant occupied a
position of trust as an
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empl oyee of
and as the ¢
instructor .
than the complainant and
significantly more sexually
experienced
complainant was 15 yrs ol
and that she
The appellant focused on
fulfilling his perceived
needs and wants and
disregarded the

compl ainant 6
The appell an
has had a profound and
enduring effect othe
complainant.

16.

JDF v The State
of Western
Australia

[2016] WASCA
221

Delivered
14/12/2016

42-44 yrs at time offending.
Convicted after trial.

No WA criminal history.
Minor criminal history in
Victoria. No prior history of
sexual offending.

Single, no children.

Left school aged 15 yrs.

History of labouring and
factory work.

Diagnosed witldepression.

Cts 13: Sex pen of child U13 yrs.
Ct 4 and 6: Sex pen of child-1® yrs(care,
supervision or atority).

The victim, C was from a dysfunctional and violen
family. Her mother was disinterested in her welfal
so shavent to live withJDF, with the approval of the
DCP.

C was aged between-12 yrs when the offending
occurred.

Shortly after C commered living withJDFhe
pushed her onto a coudieldher down as she
struggledandperformed cunnilingus on her. (ct 1).
He then penetrated her vagina with his fingers (ct

A few days latedDF penetratedCsvagina with his

Ct 1: 3 yrs 6 mths imp
(cum).
Ct 2: 3 yrs 6 mths imp
(conc).
Ct 3: 4 yrs 6 mths imp
(conc).
Ct 4: 5 yrs imp (cum).
Ct 6: 4 yrs 6 mths imp
(conc).

TES 8 yrs 6 mths imp.
EFP.

The sentencing judge
found C wvas vulnerable
and came to the appellan
for protection andhe had

breached her trust as her

Dismissed on papers.

Appeal concerned totality
principle. Individual
sentences were not
challenged.

At [44] €& Th
proper relationship to the
criminality involved in all
of the offences, viewed
together, and having regar
to all relevant facts and
circumstances andla
relevant sentencing factors
including the seriousness
the overall offending, the
vulnerability of C, the
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No history of alcohol or
substance abuse.

penis (ct 3).

JDFrepeatdly engaged in sexugknetration withC.
She recalled an occasion whHdF sexually
penetrating her and ejaculated in her vagina (ct 4)

On another occasion C recall®dF penetrated her
vagina with his penis and ejaculated on her stoma
(ct 6).

Theoffences were representative counts of
offending.

carer.

No remorse and

emphatically denied
responsibility for his
offending behaviour.

Low risk of sexual
reoffending against
children.

pattern of sentencing in
reasonable comparable
cases and the very limited
mitigation referred to by
the trial judge.

15.

PNS v The State
of Western
Australia

[2016] WASCA
174

Delivered
07/10/2016

44 yrs at time offending.
48 yrs at time sentencing.

Convicted after early PG
(25% discount).

Significant and troubling
criminal history including
convictions of sexual
offending against childremi
1998; 2000; 2004 and 2013|

Unremarkable upbringing.
Single no dependents.
Previous marriage with four
stepchildrern separated after
PNSsexually offendd

against two of the children.

Significant gaps in work

history.

Ind 963 of 2015

Ct 1: Indec recording of child 186 yrs.
Ct 2: Indec recording of child 186 yrs.
Ct 3: Indec dealings of child 1% yrs.
Ct 4: Poss CEM.

Ct 5: Poss CEM.

Ind 457 of 2015
1 x Indec dedhgs ofchild U13 yrs.

Section 32 Notice

Ct 1: Failing to comply with reporting obligations
Ct 2: Poss cannabis (0.99).

Ct 3: Poss smoking implement.

Ct 4: Permitted premises to be used for the use of
prohibited drug or plant.

Offendingspanned almost 5 yrs.

Ind 9630f 2015(cts 1- 3)
In February 2013, Police executed a search at the
PNS6 home and found a

hard drive containing two videos made by PNS. T

Ind 963 0f 2015

Ct 1: 1 yr 4 mths imp
(conc).

Ct 2: 1 yr 4 mths imp
(cum).

Ct 3: 1 yr 4 mths imp
(cum).

Ct 4: 1 yr 8 mths imp
(cum).

Ct 5: 1 mth imp(conc)

Ind 457 of 2015
1 yr 8 mths imp

Section 32 Notice

Ct 1: 4 mths imgconc).
Ct 2: $100 fine.

Ct 3: $300 fine.

Ct 4: 2 mths imp (conc).

TES 6 yrs imp.

EFP.

Allowed.

Appeal concerned length @
individual sentenceand
totality.

Re-sentenced oats onind
963 of 20150:

Ct 1: 1 yr 4 mths imp (conc
with ct 5 and conc with
sentences for all other
counts).

Ct 2: 1 yr 4 mths imp (cong
with ct 3 but cum on the
sentence for ind 457 and
the sentence for ct 4 on in(
963).

Ct 3: 1 yr 4 mths imp (cong
with ¢t 2but cum on the
sentence for ind 457 and
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Long history of cannabis as

PNShad undergone intensiy
sex offender treatmeinwice.

first video was of victim, J, aged 14 yrs, asleep wit
his underwear pulled down and PNS pulling his
buttocks apart, exposing his anal passage (cts 3 &
1). The second video showed J lying down with hi
erect penis protruding out the top of his underwea|
The video focused on t

Thedrives also containe8B1 images and 72 videos
of CEM categorised as (ct 4):

Cat 1: 156 images

Cat 2: 59 images and 26 videos

Cat 3: 35 images and one vigeo

Cat 4: 126 images and 41 videasd

Cat 5: 5 images and 4 videos

Ind 4570f 2015

In Februay 2015 the victim, M, aged 8 yrs, was at
supermarket checkout with her mother. As PNS
passed the victim he pressed his fingers between
buttocks over her clothing.

Ind 9630f 2015(ct 5)

In May 2015, Police co

home and foud a laptop containing two images of

category 1 CEM, which PNS admitted downloadin
and using for sexual gratification.

Section 32 Notice

During the search in May 2015, Police found
cannabis and a smoking implement Which PNS
admitted using. He also allowéikends to smoke
cannabis in his house.

PNS was a reportable offender pursuant to the

Community Protection (Offender Reporting) Act

Sentencing judge found
that PNS was at a high
risk of sexual reoffending
against chifiren; no
remorse.

Retribution, deterrence
and the protection of
society weremportant
factors in sentencingNS
the protection of society
being particularly
important in light othis
continuing attitude of
disobedience to the law.

the sentence for ct 4 on in
963).

Ct 4: 12 mths imp (cum).

Ct 5: 1 mth imp (conc with
ct 1 and conc with
sentences for all other
counts).

Other sentences remain th
same.

TES 4 yrs imp.

At [40] € theTESin this
case is substantially greate
than sentences that have
been imposed for much
more serious offending.

At [41] 1t i
factor that the appellant ha
been previously convicted
of offending of a similar
nature to the present
offences and tsserved
three terms of imp for such
offending. He has also
been assessed as being a
high risk of reoffending.

e it is appa
issue of personal deterren
assumes particular
importance in this case.
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2004 PNS activated an iCloud and an email acco
but did not advise the Sex Offender Management
Squad of this within & required seven day period.

14.

NHT v The State
of Western
Australia

[2016] WASCA
167

Delivered
27/09/2016

68 yrs at time sentencing.
56 yrs at time offending for
ct 8.

Convicted after trial.

No prior relevant
convictions.

Migrated to Australia from
Lebanon in 1969.

Normal childhood.

Father to 11 biological
children; strict and religious
father; supportive and caring
father to a number of his
children; good grandfather;
currently married to his third
wife.

Retired; consistent
employment history; was a
productive and hardworking
member of the community.

Selfrepored physical health
issues; no mental health
problems or illicit substance
abuse.

Cts 13 & 5: Indec dealing with child U14 yrs.

Ct 4: Unlawful carnal knowledge with child U13 yr
Cts 67: Att unlawful carnal knowledge with child
Ul3 yrs.

Ct 8: Indec déawith child 1316 yrs.

NHT married AO6s mother
her. A did not know NHT was not her biological
father at the time of offending. The offending agal
A was committed over four to five years.
Victim N was NHbydmrriabé
There was a 22 yr gap between the offending aga
A and N.

Ctl
A (aged 89 yrs) was lying in bed with her parents.
NHT touched her clitoral area.

Ct?2

NHT drove A (aged ® yrs) to a remote location;
made her masturbate his erectipemnd perform
fellatio on him.

Ct3

NHT showered with A (aged-80 yrs). He kissed
her, moved his hands over her and pushed his ere
penis against her vaginal area.

Ct4

A_(aged 810 yrs) was in a swimming pool with

Ct 1: 18 mths imp (conc)
Ct 2: 2 yrs 9 mths imp
(conc).

Ct 3: 2 yrs 3 mths imp
(conc).

Ct 4: 4 yrs 6 mths imp.
Ct 5: 2 yrs 6 mths imp
(conc).

Ct 6: 4 yrs imp (cum).
Ct 7: 4 yrs imp (conc).
Ct 8: 3 mths imp (cum).

TES 8 yrs 9 mths imp.
EFP.

The sengncing judge
found the indec dealing
offences fell towards the
upper end of the scale of
seriousness of indec
dealing offences.

Offending had significant
and ongoing adverse
impact on A.

Continued refusal to
accept responsibility for
his offending.

Senencing judge found

Dismissed.

Appeal concerned totality
principle. Individual
sentences were not
challenged.

At [45] The intrusiveness
of the conduct, particularly
that involving fellatio and
att pen of A's vagina with
the appellant's penis, was
significant and sustained.
The appellanwas about 22
yrs older than A, who
understood him to be her
father. He was in a positiol
of trust and authority.
Although violence was not
employed, there was a
strong element of coercion
involved in the offences
given the appellant's
authority as A's finer, the
domineering role he
assumed as a strict
disciplinarian who resorted
readily to physical
punishment, and the fact
that he physically imposed
himself upon her.
Particularly when A was
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NHT. He briefly inserted his p&ninto her vagina.

Ct5

A (aged 1112 yrs) was in bed. NHT sat on the be
and masturbated hi msel
moved it up and down his penis until he ejaculatec

Ct6

At his business premises NHT took A (agedl?l
yrs) into a locked officand attempted to insert his
penis into her vagina.

Ct7

NHT laid on top of A (aged 212 yrs) and
unsuccessfully attempted to penetrate her with his
penis.

Ct8
N accepted a lift from NHT. NHT stopped in a
nearby street and kissed her on the lipseéwic

that NHT would not
offend against young
female girls who are
biologically related to
him.

Delay had some limited
mitigatory value. Credit
given for NHT voluntarily
returning to Australia,
knowing that he would be
charged.

living alone with the
appellant éth
took advantage dfer
vulnerability when she
totally depended on him fo
care and protection.

At [46] The offences
occurred on seven
occasions over a period of
about 5 yrs. While the
sentencing judge was not
satisfied that the appellant
had committed any
uncharged offenaeagainst
A, the number of offences,
and the period over which
they were committed,
demonstrate that the
offending was not isolated
or out of character for the
appellant. The appellant
was not remorseful and ha
not taken any steps to
reduce the future tkswhich
he poses to the community

At [47] The offence agains
Néshowed t ha
appellant remained willing
to act on his sexual intereg
in children after a

considerable period of time

13.

Naynav The
State of Western

18 yrs at time offending.
20 yrs at time sentencing.

Ct 3: Sex pen of child 136 yrs.

Ct 4. Indec dealings of child 186 yrs

Ct 3: 14 mths imp.

Ct 4: 4 mths imp (conc).

Allowed.
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